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MAXa, J. — James Parker appeals the trial court’s finding that he violated a condition of
his Special Sex Offender Sentencing Alternative (SSOSA). He argﬁes that (1) his due process
rights were violated because the notices of violation he received provided inadequate notice of the
gondition the trial court.found he had violated, (2) the trial court lacked the authority to require
him to comply with community custody conditions imposed by the Department of Corrections
(DOC), and (3) the community custody conditions requiring his compliance with all lawé and
prohibiting him from consuming drugs without a prescription are unconstitutionally Végue.

We hold that Parker did not feceiv_e adeqﬁate nétice because he was not informed that he
allegedly violated the condition requiring compliance with all laws, which was the condition that
the trial court found he violated. Therefore, we reverse the trial court’s finding that he violated
that condition. However, we hold that the trial court had the authority to require Parker to comply
with the DOC conditions and that DOC had the authority to impose cc')vnditions that were crime

related. Accordingly, we reverse the trial court’s ruling that Parker violated the condition requiring



45502-1-11

compliance ’With all laws, but affirm that the trial court had the authority to require Parker to
comply with the DOC conditions and that DOC had the authority to impose the conditions that
were not crime related. We do not address whether the conditions requiring compliance with all.
laws and prohibiting drug possession and consumption are unconstitutional.

| FACTS

Parker pled guilty to second degree rape of a child on January 25, 2008, and requestfed a
SSOSA. The pre-sentencing report showed that Parker smoked mafij vana every day from age 14
until age 20. The report also showed that Parker continued to use marijuana up until nine months
before he committed his crime and that he had difficulty moderating hié behavior. However, there
were no specific allegations that Parker’s crime involved drug use. The trial court granted Parker’s
réquest fora SSOSA and sentenced him to 120 months community custody under the supervision
- of DOC.

The trial court ordered Parker to comply with any conditions imposed by DOC. DOC
imposed several conditions, including that Parker was (1) required to obey all municipal, county,
state, tribal, and federal laws; and (2) prohibited from pur~chasing, possessing, or consumiﬁg drugs
without a valid prescription.

Parker received a doctor’s authorization to use medical marijuana after he was released
from prison. He asked DOC to permit him to use medical marijuana, but DOC denied his request.
 Nevertheless, Parker uséd marijuana and several of his urine samples submitted to DOC tested

positive for marijuana.
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The DOC filed several noticés of violation allegiﬁg that Parker violated his community
custody conditions by éonsuming marijuana. The first notice alleged-that Parker violated the
condition of his sentence prohibiting drug conSumptidn without a prescription. The subsequent
noﬁces referred back to the original notice and did not specify the conditions of his sentence that
Parker allegedly violated by consuming marijuana. instead, the notices stated that the trial court
“ordered Parker to comply with any conditiéns imposed by the court or DOC during the term of
community custody” and that Parker “_violated. conditions of supervision” by "‘consuming
marijuana.” Clerk’s Papers at 37.

Parker filed a pro se motion with the trial court to dismiss the community custody
conditions violations. He also moved td modify his judgment and sentence ny removing order
4.5(d), which required Parker’s compliance With all rules, regulations, and requirements of DOC.
At a consolidated hearing addressing his alleged violations, Parker argued that his sentencing
conditions did nolt prohibit the use of marijuana because it had been legalized in Washington.
Parker also argued that he should be able to use marijuana because it helps with his pain.

The trial court denied Parker’s motions. The trial court found that Parker had violated the
conditions of his _senteﬁce by breaking federal law prohibiting marijuana use. But the trial court
expressly declined to determine whether Parker yiolated the conditions of his sentence prohibiting

drug consumption. The trial court sanctioned Parker with 30 days in custody. Parker appeals.
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ANALYSIS
A.  NOTICE OF COMMUNITY CUSTODY CONDITION VIOLATIONS

Parker argues that the notices of his community custody conditions violations were
inadequate and violated his due process rights under the Fourteenth Afnendment of the United
States Constitution and article I, sections 3 and 22 of the Washingtoﬂ Constitution. He argues that
he did not receive adequate notice because the violation notices stated only that he Vioilatec‘:'l his
community custody conditions/by consuming marijuana; and did not reference the "condition
requiring him to comply Wiﬂ’l all laws. We agree.

Offenders who allegedly violate a SSOSA condition are entitled to the same minimal due
process rights as those afforded during the revocation of probation or parole. State v. Dahl, 139
.Wn.2d 678, 683,990 P.2d 396 (1999); see generally Inre Pers. Restraint of Blackburn, 168 Wn.2d
881, ‘884, 232 P.3d 1091 (2010). Thi-s. minimal due process requires (1) written notice of the
clairﬁed violations, (2) disclosure of the evidence against the offender, (3) an opportunity to be
heard, (4) the right to confront and cross—examiﬁe witnessés, (5) a neutral and detached hearing
body, and (6) a statement by the court of the evidence relied on and the reasons for the revocation.,
Dahl, 139 Wn.2d at 683 (citing Morrissey v. Brewer, 408 U.S. 471, 92 S. Ct. 2593, 33 L Ed. 2d
484 (1972)). Alleged violations of the due process right to adequate notice are reviewed de novo.
See State v. Zillyette, 178 Wn.2d 153, 158, 307 P.3d 712 (2013) (addressing adequacy of an
information). | |

Here, the notices informed Parker of the factual basis of the alleged violations. They stated

that Parker had violated his community custody provisions by consuming marijuana, based on
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positive urinalysis reports. And they stated that ‘Parker violated the condition of supervision.
prohibiting drug consﬁmption Without a prescription and requiring him to abide by the written or
verbal instructions issued by the community coﬁections officer. But the notices did not inform
Parker that the consumption of marijuana violated the condition requiring compliance with all
laws.

‘ Our Suﬁreme Court in Dahl did not address what level of specificity was required when
informing an offender of alleged violations. However, the court did state that “[d]ue process
fequires that the State inform the offender of the specific violations alleged.” Dahl, 139 Wn. 2d
at 685 (emphasis added). The court stated that the notice must set forth all alleged violations so
that a defendant has the opportuﬁity to marshal the facts in his defense. | Ié’. at 684. And in
Blackburn, our Supreme Court did address the substance of the notice with regard to an “obey all
laws” condition — the “level of specificity required to inform the offender of the violation alleged.”
Blackburn, 168 Wn.2d at 885. The court hgld that a nétice alleging violation of an “obey all laws”
condition was inadequate because it did not specify which law the offender allegedly had violated.
Id. at 886-88.! |

Here, the DOC notices did not identify the “specific violations alleged.” Dahl, 139 Wn.2d
at 685. The supporting facts identified in the notices —~ marijuana consumption — did not provide

Parker with any notice that he allegedly violated the condition requiring compliahce with all laws.

! The State argues that Blackburn is inapplicable because that case involved reclassifying an
.offender from community custody to total confinement. But the trial court did not suggest that its
analysis was limited to that scenario. "
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Further, even if the notice was sufficient to inform Parker that he allegedly had Violat_ed this
condition, the notices did not specify which law he allegedly had violated. Under Blackburn,‘the
failure to identify the particular law that had been violated renders the notices inadequate.
Accordingly, we hold that DOC’s notices violated due process.

B. AUTHORITY TO IMPOSE DRUG-RELATED CONDITIONS

Parker moved to modify his judgment and sentence to remove the trial court’s order to
comply with all community custody conditions that DOC imposed. Parker argues that the trial
court lacked authority to require his compliance with various drug-related supervision conditions |
because they were not crime-related. However, DOC imposed the conditions that Parker alle gedly
violated, not the trial court. We hold that Parker’s argument has no merit because the trial court
has the authority to require Parker to comply with the DOC conditions, and DOC has the authority
to impose conditions that were not crime related based on the risk to community safety.

1. Trial Court Authority

A trial court may only impose crime-related conditions, such as é drug prohibition
condition, if there is evidence that the prohibited conduct was involved in the crime of conviction.

RCW 9.94A.030(10); State v. Warnock, 174 Wn. App. 608, 612,299 P.3d 1173 (2013). Whether

a court has imposed a community custody condition beyond the bounds of its authority is reviewed

de novo. Id at611.

2 Violations of an offender’s minimum due process rights are subject to a harmless error analysis.
Dahl, 139 Wn. 2d at 688. However, we need not address harmless error because the State does
not argue that any error was harmless.
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However, here the trial court did not impbse the cbmmunity custody conditiohs at issue;
DOC imposed those conditions. The trial court ordered that Parker comply with any conditions
imposed by DOC. The trial court has the authority to order a defendant to compiy with any
conditions imposed by the DOC. State v. McWilliams, 177 Wn. App. 139, 154, 311 P.3d 584
(2013), review denied, 179 Wn.2d 1020 (2014).> Accordingly, we hold that the trial court did not
err in ordering that Parker comply with the DOC’s co@mity custody provisions.

2. DOC Authority

As noted above, the trial court has authority to impose only crime-related sentencing
conditions. But this crime-related limitation applies only to the trial court and does not apply to
DOC, which is an agency and not a court. In re Pers. Restraint of Golden, 172 Wn. App. 426,
432, 290 P.3d 168 (2012).. |

DOC’s authority to impose conditions of community custody on Parker came from former
RCW 9.94A.715(2)(b) (2006) %, Which does not limit DOC’s supervisory conditions to those that
are crime-related. Id. at 43\3. Instead, former RCW 9.94A.71‘5(2)(b) directs DOC to perform a
risk assessment and then impose “additional conditions of the bffender’ s community custody based

upon the risk to community safety.” DOC has broader authority to impose conditions than the trial

3RCW 9.94A.703(1)(b) now provides that the trial court is required to order a defendant to comply
with DOC conditions. However, this statute did not become effective until after Parker was
sentenced. :

4 Parker was sentenced on April 18, 2008. At the time, RCW 9.94A.715 was in effect. In 2008,
the relevant provisions were recodified at 9.94A.704. The language remained the same.

7
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court because DOC focuses on the risk posed by the defendant, whereas the trial courf generally
must focus on the defendant’s crime. Golden, 172 Wn. App. at 433.

Here, the pre-sentencing report showed that Parker had been a regular marijuana useér from
age 14 until age 20 and used marijuéna nine months before he committed his crime. The report
also suggestedvthat Parker has difficulty moderating his behavior. Because of Parker’s significant
history as a heavy drug user and his inability to moderate His behavior, DOC reasonably
determined that Parker was a risk to.community safety when using marijuana.

Accordingly, we hold that DOC had the authority to impose the conditions that were not
crime related even though Parker is not being supervised for a drug offense.

C. VAGUENESS OF COMMUNITY CUSTODY CONDITIONS

Parker argues that the DOC conditions requiring him to cbmply with all laws and
prohibiting him from purchasing, possessing, or consuming drugs without a prescription are
uhconstiﬁutionally vague. However, we do not address.these arguments because we reverse the
trial court’s finding that Parker violated the condition requiring compliance with all laws, and the
possession and consumption of drugs condition was not the basis for the trial court’s finding that
Parker violated a DOC condition. We decline to give an advisory opinion on the constitutionality

of these conditions. See State v. Egglesion, 164 Wn.2d 61, 76-7_7, 187 P.3d 233 (2008).
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We reverse the trial court’s ruling that Parker violated the condition requiring compliance
with all laws, but affirm that the trial court had the authori;cy to require Parker to comply with the
DOC conditions and thaf DOC had the authority to impose conditions that were not crime related.

A maj ority of the panel having determined that this opinion will not. be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

We concur:




